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I. INTRODUCTION

When Columbus sailed the ocean blue in 1492,' he believed he was
going to India. Instead, he found America and its Indian inhabitants. Had
he actually traveled to India, he might have seen people resembling the
present day Roma, a group that has its roots in Northern India and first
entered Western Europe around the time Columbus left for his journey.2
Instead of finding the Indians, the Indians found Columbus and his
European brethren.
The Roma are a misunderstood, neglected, and abused group. Noam
Chomsky bluntly stated that "nobody gives a damn about the Gypsies
(Roma)."3 Other observers have called the Roma "Europe's phantom
nation," a "pariah group,"5 a "middle-man minority,"6 and many other
terms. This Article adds another label: an "encapsulated community within
a larger constitutional regime." Hopefully, this categorization serves to
clarify, rather than obscure, the place of the Roma within our world
community.

I. Roma entered America with Columbus on his third voyage in 1499. See Walter Otto
Weyrauch & Maureen Anne Bell, Autonomous Lawmaking: The Case ofthe Gypsies, 103 YALE

L.J. 323, 341 (1993).
2. Both the Roma and Native Americans originate in eastern Asia. While the Roma made
a left turn and headed to Europe, the Native Americans (thousands of years before that) made a
right and headed toward America. Id.
3. NOAM CHOMSKY, KEEPING THE RABBLE INLINE: INTERVIEWS WITH DAVID BARSAIAN

58 (1994).
4. A Gypsy Awakening, ECONOMIST, Sept. 1I, 1999.
5. IAN HANCOCK, THE PARIAH SYNDROME (1987).
6. MARLENE SWAY, FAMILIAR STRANGERS: GYPSY LIFE INAMERICA 16 (1988).

https://scholarship.law.ufl.edu/fjil/vol14/iss3/1

2

AMERICANS
AND THE NATIVE
ROMA Americans:
Banach: The Roma andTHE
Native
Encapsulated
Comunities within Lar

This Article studies the similarities between two seemingly distinct
groups, and explores the constitutional implications of nationhood within
another nation, as well as the pre-constitutional status of both groups.
Additionally, this Article will analyze the applicability of international law
to both groups, which are two examples of encapsulated nations within
larger nations. In Part III, this Article will briefly discuss the Native
American7 story. The Native American story is more familiar to the reader,8
and the short legal history summary serves as a primer on federal Indian
law. With that information in mind, this Article will then focus on the
Roma, a group that few people know anything about.
In Part IV, this Article will examine the Romani story using the Native
American examples for comparison and contrast. This Article will discuss
the roles of various levels of law: private law, national law, and
international law (the pyramid of law) in governing the lives of the Roma
in the United States and the Czech Republic. This Article will look
at the pyramid of law that affects all encapsulated communities.
specifically
In Part V,
this Article will focus on the role of international law in
securing the sovereignty of encapsulated communities, arguing that only
international law can adequately protect the individual and group rights of
the Roma. By focusing on the familiar history ofthe Native Americans and
the mysterious story of the Roma, this Article attempts to clarify the
constitutional and social positions of both groups as encapsulated nations
within larger constitutional regimes. Finally, this Article will draw
conclusions from the cases of both the Roma and the Native Americans,
arguing that many of the sovereignty issues often articulated for indigenous
nations also apply to the non-indigenous Roma. Ultimately, this Article
strives to amplify the story of the Roma through the white noise of the
dominant political culture. 9

7. This Article will be using the terms "Native American" and "American Indian"
interchangeably.
8. This Article assumes here and elsewhere that the reader is from the United States.
European readers might be more familiar with the Roma and their plight.
9. See Eilis Haughey, Gypsy Identity and Political Theory, in SOVEREIGNTY AND
SUBJECTIVITY 141, 150-1 (Jenny Edkins et al. eds., 1999) (arguing that although "[tlhere are more
Gypsies in Europe than Irish people.., they cannot be heard within the existing system.").
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II. AN ENCAPSULATED NATION WITHIN A
LARGER CONSTITUTIONAL REGIME

Robert Cover argued in his influential essay, Nomos andNarrative,that
various groups create a private world, a nomos, which colors the way in
which these groups view the outside world." Cover argues that although
nations are bound by constitutions, there is no one correct narrative
regarding what those constitutions mean. The private, insular communities
within the larger governmental structure interpret a constitution in different
ways." Cover uses the biblical Israelites and present-day Mennonites as
examples to argue that the constitutional interpretation of the minority
group is equal to that of the dominant interpreters of a constitution, such
as Supreme Court Justices. 2 This Article will use Cover's conception 3 as
a starting point from which to analyze the Roma and Native American
examples.
An encapsulated community is a private community - one that exists
separately from the geographic nation that it occupies. 4 Walter Weyrauch
and Maureen Bell claim that the Roma exercise private law within the
various nations in which they dwell.' 5 Similarly, various Native American
scholars have argued that Native Americans occupy a separate, private
place within the United States where private Indian law determines the
experience of everyday life. 6
An encapsulated nation is therefore a private, distinct group that has
maintained its own traditions, its own laws, and exists as a distinct cultural
and legal entity from the host society that geographically surrounds it. 7
More than just a different narrative, as Cover suggests, the encapsulated
10. See Robert M. Cover, Nomos and Narrative,97 HARV. L. REV. 4 (1983).
I1. Justice Stone used the same language ("discrete and insular") in his famous footnote
number 4. United States v. Carolene Prods., 304 U.S. 144, 153 n.4 (1938). However, the Roma
and the Native Americans are not only discrete and insular, but also sovereign. This last category
is what excludes other minorities (such as Mennonites) from this Article. This sovereignty is
extralegal, and hence the Roma are sovereign even though they are not recognized as so by the
government.
12. Cover, supra note 10, at 28.
13. Id.Mennonites are not included within this Article's definition of an encapsulated
community. Id.
14. Id.

15. Weyrauch & Bell, supra note 1, at 326.
16. See, e.g., Robert Yazzie, Law School as a Journey,46 ARK. L. REV. 271, 272 (1993)
(The Chief Justice of the Supreme Court of the Navajo Nation argues that Indian common law
arises from songs, stories, language, and tradition and exists at the same time as the dominant
federal Indian law, which is created by non-Indians and intended to control Native Americans.).
17. Cover, supra note 10.
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community seeks to break out of the entire concept of the host nation.' 8 An
encapsulated nation thus attains a higher status than a national minority in
the sense that it maintains and retains powers and rights that are distinct
from those granted by the dominant nation. 9 Native American tribes and
Roma groups are only two examples of such groups,2" but their stories will
serve to clarify the positions of all encapsulated nations within the world
community. Particularly, the case of the Roma expands on many of the
ideas of Native American scholars and extends these nations to the nonindigenous Roma, who remain sovereign in almost every nation in which
they reside. 2
However, these encapsulated nations do not exist in a vacuum. Both the
Roma and the Native Americans exist geographically within other nations.2 2
The larger nation will naturally have an impact on the encapsulated nation.
Further, international organizations, entities, and covenants will influence
the larger nation, as well as the encapsulated nation. This relationship will
be discussed in the last part of this Article.

18. Cover discusses Mennonites, which may have a different narrative or conception of the
dominant nation's concepts, but do not purport to break out of that framework. Encapsulated
communities do not converse within the boundaries of the dominant nations, and hence groups
such as Mennonites and various ethnic and cultural groups do not fall under this Article's
definition. Encapsulated communities also do not purport to always follow the laws of the
dominant nation. Mennonites, on the other hand, never claim to be outside of the host nation's
legal system. See generally Cover, supra note 10.

19. Encapsulated communities are one step removed from a group, even a racially or
religiously distinct group within another nation, that proclaims various degrees of sovereignty. For
example, the people of Vevcani, a self-proclaimed Balkan state geographically within Macedonia,
proclaim their sovereignty, but do not claim prior and distinct rights in the way that the Roma and
Native Americans do. See Macedonia Tolerates a 'Republic' in its Midst, N.Y. TIMES, Jan. 6,

2002, at A5.
20. See Cover, supra note 10. The Roma seem to be the only non-indigenous nation that fits
this definition. Id. Other encapsulated nations include the Maori of New Zealand and the
Aboriginal tribes of Australia. Id. The non-indigenous Amish and Mennonites in the United States
have never purported to live under a different legal system, but simply under a different
conception of the dominant system. Id.The Native Americans and the Roma do not contend to live
simply under a different interpretation of the text of the constitution or a different governmental
system, but often argue that they live by their own private law, as well as international law. Id.
The Amish and Mennonites, for example, do not claim to live outside of the text of the U.S.
Constitution. Weyrauch and Bell argue that comparing the Roma and the Amish can be
misleading, although they note that some have made the comparison. Weyrauch & Bell, supranote
1, at 370.
21. See Cover, supra note 10.
22. This point is fairly obvious for the Roma, who have no Romanistan (country of their
own) and are always minorities within dominant nations. See Diane Tong, Introduction, in
GYPSIES: AN INTERDISCIPLINARY READER 1 (Diane Tong ed., 1998).
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III. NATIVE AMERICANS
The stories of the land bridge, Wounded Knee, and the Trail of Tears
are familiar to most American students, but the constitutional history of the
Native Americans is not as well known or clear. This part of the Article
analyzes the role of the various Native American tribes under the U.S.
Constitution.
The Framers of the U.S. Constitution referred to the Native American
tribes in very few instances. First, for the purposes of taxation and
representation, Indians not taxed were excluded from the citizen
population.23 Second, the U.S. Constitution granted Congress the power to
regulate commerce with the various Indian tribes. 24 In addition, James
Madison and the other Framers were concerned with the Indian question.
Madison himself mused at the Constitutional Convention about what power
should be given to Congress over Indian affairs.25
However, the U.S. Constitution is more important for what it does not
address than for what it does address. For example, many Americans would
be surprised to discover that the amendments within the Bill of Rights did
not protect Native Americans from actions by Native American tribes.26
Not until the Indian Civil Rights Act 2" was passed in 1968 did some of the
provisions of the Bill of Rights apply to Native Americans. In some
respects, Native American tribes were seen as being outside the reach of the
U.S. Constitution. Even though the U.S. Supreme Court never questioned
the fundamental right of Congress to govern Indian affairs, "Native
Americans
were considered both pre-Bill of Rights and extra-Bill of
28
Rights."

The U.S. Supreme Court, through Chief Justice John Marshall, first
announced the role of Native Americans in the United States in the trilogy

23. U.S. CONST. art. 1, § 2, cl. 3.
24. U.S. CONST. art. I, § 8, cl. 3.
25. JAMES MADISON, NOTES ON DEBATES INTHE FEDERAL CONVENTION 142 (W.W. Norton
& Co. 1987) (1787).
26. This applies to Native Americans living on reservations. See generally JOHN R.
WUNDER, RETAINED BY THE PEOPLE: A HISTORY OF AMERICAN INDIANS AND THE BILL OF RIGHTS
(1994).
27. 25 U.S.C. §§ 1301-3, 1321-26, 1331, 1341 (1968). This law incorporated the First
Amendment and the Fourth through Eighth Amendments, and made some of the Bill of Rights
applicable to tribal governments. See Talton v. Mayes, 163 U.S. 376 (1896) (holding that the Fifth
Amendment's requirement for federal grand jury indictment did not apply to Native Americans,
even if they were subject to federal regulation).
28. WUNDER, supra note 26, at 2 1.
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of cases consisting of Johnson v. M'Intosh,29 Cherokee Nation v.

Georgia,3 and Worcester v. Georgia.3 Most importantly, the Indian tribes
were termed "domestic dependant nations."32 The U.S. Supreme Court
announced that a doctrine of discovery essentially rendered the Indian tribes
subservient to the European landholders." The federal government, not the
tribes, were the ultimate landlords, said Chief Justice Marshall. Tribes only
retained an impaired and incomplete title to the land.34
Indian tribes were also seen as distinct nations, entitled to a certain
degree of sovereignty. In Worcester," Chief Justice Marshall acknowledged
that the Cherokee were analogous to a nation, but implied that less civilized
tribes were not to be accorded national status.36 The case also stood for the
idea that individual states could not exercise jurisdiction over the Indian
tribes, whose sovereignty was limited only by treaties with the federal
government and by federal statutes." Therefore, the early cases seemingly
meant that although Indian nations were domestic dependent nations, they
were also distinct political groups with inherent, natural rights that could
not be abridged by the various states.
In 1871, Congress ceased making treaties with Indian nations, although
past treaties remained in force. 3 The General Allotment Act of 1887, 39 or
the Dawes Act, allowed the U.S. President to allot portions of reservations

29.
30.
31.
32.
33.
34.
35.

21 U.S. (8 Wheat.) 543 (1823).
30 U.S. (5 Pet.) I (1831).
31 U.S. (6 Pet.) 515 (1832).
Cherokee Nation, 30 U.S. (5 Pet.) at 17.
Johnson, 21 U.S. (8 Wheat.) at 587-88.
Id.
Worcester, 31 U.S. (6.Pet.) at 515.
36. See S. JAMES ANAYA, INDIGENOUS PEOPLE IN INTERNATIONAL LAW 18-19 (1996)
(arguing that Marshall was more comfortable with a tribe that resembled the American system and
that his apparent change of heart between Johnson v. M Intosh and Worcesterv.Georgia was due
in part to the different parties involved).
37. See FELIX S. COHEN, HANDBOOK OF FEDERAL INDIAN LAW 235 (1982).
38. ActofMarch 3, 1871, ch. 120, § 1, 16 Stat. 566(codified at 25 U.S.C. § 71 (1982)). See
also Lone Wolf v. Hitchcock, 187 U.S. 553 (1903) (holding that the 1871 Act not only prohibited
future treaties, but also allowed Congress to abrogate past treaties when there was an emergency).
This case has been termed the Plessy v. Fergusonof federal Indian law. John R. Wunder, Volume
Introduction,in NATIVE AMERICAN LAW AND COLONIALISM (BEFORE 1776 TO 1903) xi, xiii (John
R. Wunder ed., 1996).
39. General Allotment Act of 1887 (the Dawes Act), 24 Stat. 388-91 (1887).
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to individual Indians, and declared that remaining lands could be sold to
non-Indians. 4 ° The Act resulted in a massive decline in the amount of land
occupied by Native Americans. 4 '
In 1883, the U.S. Supreme Court held in Ex Parte Crowe Dog42 that
federal district courts had no jurisdiction over Indians for crimes committed
inside Indian reservations. 4' The U.S. Supreme Court recognized that
Congress could change this, but that given the treaties in force, the United
States could not prosecute Indians for crimes committed on Indian
reservations." This case reaffirmed the power of Congress over Indian
affairs.45
Despite being declared citizens of the United States in 1924,46 the status
of Native Americans was not drastically altered.47 That change came with
the Wheeler-Howard Act (Indian Reorganization Act) of 1934,48 which was
enacted to deal with many of the problems created by the Indian policy of
the Nineteenth Century. The Wheeler-Howard Act allowed recognition of
tribal governments and abolished the allotment of lands. Although it was a
major step forward in recognition of Indian sovereignty, the WheelerHoward Act still clung to the basic idea that self-government was to be
granted by the federal government, rather than being inherent in the preconstitutional Native American tribes.49
The current state of federal Indian law is based on a revision of the three
early Marshall decisions.50 Native American tribes are still considered
domestic dependent nations.5 Indeed, "every legal doctrine that today

40. Id.
41. See Christina D. Ferguson, Martinez v. Santa Clara Pueblo: A Modern Day Lesson on
TribalSovereignty, 46 ARK. L. REv. 275, 284 (1993) (claiming that Indian-held lands declined
from 138 million acres in 1887 to 48 million in 1934, 20 million of which was desert).
42. 109 U.S. 556 (Ex Parte Kan-Gi-Shun-Ca).
43. Id.
44. Congress took the U.S. Supreme Court up on this invitation in the Major Crimes Act,
U.S., Statutes at Large 23 (March 3, 1885).
45. Id.
46. Act of June 2, 1924, ch. 233,43 Stat. 253 (1925) (codified at 8 U.S.C. § 140(b) (1982)).
47. WUNDER, supra note 26, at 50.
48. Wheeler-Howard Act of June 18, 1934, Pub. L. No. 383, 48 Stat. 984 (codified as 25
U.S.C. §§ 461-492 (2002)).
49. See Ferguson, supra note 41, at 285.
50. See Phillip P. Frickey, MarshallingPast and Present:Colonialism, Constitutionalism,
andInterpretationin FederalIndian Law, 107 HARV L. REv. 381 (1993) (arguing that the current
U.S. Supreme Court's approach is a bastardization of Marshall's approach, and that the thencurrent Court did not take federal Indian law seriously enough).
51. VINE DELORIA, JR. & CLIFFORD M. LYTLE, THE NATIONS WITHIN 2 (1984).
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separates and distinguishes American Indians from other Americans traces
its conceptual roots back to the Doctrine of Discovery. ' 2
Although the basic idea that Native American tribes retain some
sovereignty is not disputed, the U.S. Supreme Court acknowledges that
Congress has plenary power to legislate over Indians and Indian tribes.53
The U.S. Supreme Court also recognizes that tribes may have relinquished
some of their sovereignty through past treaties with the United States. 54 In
sum, "Indian tribes [sic] still possess those aspects of sovereignty not
withdrawn by treaty or statute or by implication as a necessary result of
their dependant status." 5
Thus, while Native Americans possess sovereignty, it is a sovereignty
only granted by the United States.56 Even President Nixon's "radical"
definition of Native American self-determination,57 which recognized that
Native American tribes had a status similar to local governments, is
insufficient. Although many Native American advocates argue that there
must be a trustee relationship between the tribes and the federal
government,5 ' this need not be the case.
Native Americans also possess a sovereignty that is prior to and
distinguishable from that which is granted by the United States. Therefore,
even though Native Americans appear on the surface to have a great deal
of sovereignty, the sovereignty that the United States recognizes is a

52. Id.
53. The reader should not assume that Native American sovereignty is clear-cut and well
settled. See, e.g., MARTH MINNOW, NOT ONLY FOR MYSELF 74 (1997) (stating that U.S.
governmental entities have varying definitions of sovereignty, which are often molded to fit a
certain purpose and place tribal sovereignty in jeopardy).
54. See Kevin J. Worthen, The Grand Experiment: Evaluating Indian Law in the "New
World," 5 TULSA J.COMP. & INT'L L. 299, 306 (1998) (citing FELIX S. COHEN, HANDBOOK ON
FEDERAL INDIAN LAW 242 (1942)).
55. United States v. Wheeler, 435 U.S. 313, 323 (1978). See also Oliphant v. Suquamish
Indian Tribe, 435 U.S. 191 (1978) (holding that the Indian tribes' exercise of criminal jurisdiction
over non-Indians is inconsistent with the domestic dependent status of the tribes).
56. See United States v. Kagma, 118 U.S. 375, 383-84 (1886) (calling Indian tribes the
"wards of the nation"); United States v. Rogers, 45 U.S. (4 How.) 567, 572 (1846) (pointing out
that the lands the Cherokee occupy were assigned to them by the United States, and that they hold
that land only by the assent of the U.S. government).
57. See Emma Gross, The Origins of Self-Determination Ideology and Constitutional
Sovereignty, in NATIVE AMERICAN SOVEREIGNTY 29, 34 (John R. Wunder ed., 1996) (quoting
President's Message to Congress, CongressionalQuarterlyAlmanac (1970), pp. IOIA-105A).
58. Id.at 36.
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limited, dependent sovereignty.59 Neither the United States, nor any other
nation recognizes a type of sovereignty that is separate from the majority's
constitution. This is not surprising since no nation is likely to acknowledge
any group within its boundaries as completely sovereign.6 ° Many Native
American tribes do not argue this point, but some commentators assert that
tribal leaders are often unwilling or unable to break out of the dominant
regime.6' Indeed, this Article claims that international law is crucial in
analyzing the rights of individual Native Americans as well as the
obligations of tribal nations.62
A. PrivateAmerican IndianLaw
Native Americans in the United States can be seen as private nations not domestic dependent nations or wards of the state - but sovereign
nations that make laws and interact with various other jurisdictions. 63 It is
the dependent aspect of the U.S. Supreme Court's definition that is
objectionable.
Vine Deloria, Jr., a Native American scholar, has argued that the word
"nation" rather than "self-government" should be used to refer to the
Native American tribes.' This emphasis on terminology does not address
mere semantics, but focuses on a fundamental distinction between the view
that encapsulated nations are subservient to the host nation and the belief
that encapsulated nations have rights (and duties) independent of their host
nations. In the words of Deloria:
Nationhood implies a process of decision-making that is free and
uninhibited within the community... Self-government, on the other
hand, implies a recognition by the superior political power that some

59. See Daniel T. Campbell, The Courts, the Government, and Native Americans: The
Politics and Jurisprudence of Systematic Unfairness, 3 RACE & ETHNIC ANC. L. DIG. 30, 35

(1997).
60. The Israel-Palestinian state problem illustrates this point quite well. International

pressure was (and still is) necessary for the peace process to continue.
61. See Russell Lawrence Barsh, The Challenge ofIndigenous Self-Determination, 26 U.
MICH. J.L. REFORM 277, 312 (1993).
62. See ANAYA, supra note 36.

63. The various Native American tribes constitute nations within the United States. For the
purpose of this Article, "Native American" refers to all of those nations. There is certainly a
difference between the various tribes, but the tribes have more in common with each other than
with the American government (the dominant regime).
64. DELORIA & LYTLE, supra note 51, at 13.
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measure of local decision-making is necessary, but that this process
must be monitored very carefully so that its products are compatible
with the goals and policies of the larger political power.65
The national status of Native Americans indicates that their law is
private and autonomous. Even though private Indian law exists under the
U.S. Constitution, it is vastly different from the constitutional concept of
private law.' This private lawmaking takes place through institutions and
laws that are free of the dominant constitution.67 Accordingly, Cover's
argument must be augmented by the idea that encapsulated nations not only
have distinct conceptions of constitutional concepts, but also retain a sphere
of ideals that are wholly independent of the U.S. Constitution.
B. Intermediate State Law
Federal Indian law in the United States is a mixture of constitutional
law, judicial formulations, and statutory law (the largest component). The
U.S. Supreme Court decisions discussed above render the Native American
tribes domestic dependent nations existent only under the dominant federal
structure. Consequently, any sovereignty or private law that Native
Americans possess is subject to the whims of both the U.S. Supreme Court
and Congress.
Classic liberal theory often assumes that the state can allow for a variety
of cultures to coexist under its umbrella.68 Will Kymlicka has argued that
the state is the only entity that can ensure minorities grant their members
fundamental rights.69 Although this may be true, the state will not likely
give indigenous people full sovereignty. The state, in balancing competing
personal and group rights, has often sacrificed the sovereignty of
indigenous groups. This is certainly the case in the United States, where
Native American sovereignty is often subverted for the sake of efficiency
or competing interests. °

65. Id. at 13-14.
66. For a discussion of concepts in constitutional texts, see RONALD DWORKIN, LAW'S
EMPIRE 94 (1986).
67. See Karl N. Llewellyn & E. Adamson Hoebel, The Cheyenne Way, inNATIVEAMERICAN
LAW AND COLONIALISM (BEFORE 1776 To 1903) 2 (John R. Wunder ed., 1996) (presenting the preand post-contract law of the Cheyenne, and describing their legal process as a private system).
68. Lawrence Rosenn, The Right To Be Different: Indigenous Peoples and the Questfor a
Unified Theory, 107 YALE L.J. 227, 228 (1997).
69. WILL KYMLICKA, MULTICULTURAL CITIZENSHIP: A LIBERAL THEORY OF MINORITY

RIGHTS (1995).
70. See, e.g., Oliphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978).
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Since the United States has a federal system, state law is also a force
that regulates Native Americans. At the Constitutional Convention,
Madison was troubled by the possibility that power given to Congress over
Indian affairs would interfere with the rights of the states to deal with
Native Americans. 7 Given the plenary power that Congress has over Indian
affairs, Madison's fears were valid.' Furthermore, the Commerce Clause
of the U.S. Constitution allows Congress to regulate trade with the Indian
tribes.'
Nevertheless, states do have some power over Indian affairs. The Tenth
Amendment clearly states that the powers not delegated to the United
States by the U.S. Constitution, nor prohibited to the states, are reserved
to the states or to the people.74 For instance, Public Law 280, which was
passed in 1953, gave states the power to exercise jurisdiction over Native
Americans on Native American land." Yet the fact that the states ceded
their power over Indian affairs to the federal government upon the adoption
of the U.S. Constitution means that states have little control over Native
American issues that Congress has acted on. Where Congress has not
legislated, states may seemingly regulate Indian affairs via a concept similar
to the dormant commerce clause. However, the U.S. Supreme Court has
made it clear that the states barely have any actual authority over the
sovereign tribes.76 Unquestionably, the federal government has ultimate
power over all Native American issues.

71.

MADISON,

supra note 25.

72. David E. Wilkins, Federal PlenaryPower, in NATIVE AMFRICAN SOVEREIGNTY 97, 111
(John R. Wunder ed., 1996) (concluding that "[T]here are no constitutional restrictions on what
the federal government may do to tribes or the remaining vestiges of tribal sovereign rights or
aboriginal lands).
73. U.S. CoNST. art. I, § 8. See Phillip P. Frickey, A Common Law For Our Age of
Colonialism: The JudicialDivestiture of Indian TribalAuthority over Nonmembers, 109 YALE
L.J. 1, 97 (1999) (arguing that the Indian commerce clause, like the interstate commerce clause,
has a negative, dormant component, meaning that in the absence of congressional actions, tribes
retain freedom over all of their affairs).
74. U.S. CONST. amend. X.
75. 28 U.S.C. 1321 (1953). This was amended by the Indian Civil Rights Act of 1968, 25
U.S.C. § 1301-41 (1968), which prevented a state from assuming jurisdiction over reservations
without the consent of its Indian tribes.
76. Williams v. Lee, 358 U.S. 217 (1959) (holding that state courts have no jurisdiction over
a civil claim brought by a non-Indian against an Indian because tribal courts have authority over
reservation affairs).
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C. InternationalLaw
The thought that international law is applicable to minorities within the
United States seems foreign to most observers. Recently however, scholars
have begun to challenge the assumption that international law does not
apply to Native American tribes. The idea that Native Americans should be
subject to the constitution of their conquerors, which they had no role in
drafting, and be tried before the federal courts composed solely of nonIndian judges, is abhorrent to many."
As mentioned above, constitutional provisions do not restrain Native
American tribes, although Native Americans are subject to the whims of
Congress. This amounts to the worst of both worlds: the rights-granting
provisions of the U.S. Constitution do not necessarily apply to the Native
American tribes, and yet Congress retains extraordinary power over Indian
affairs. For this reason, many Native American observers do not oppose
external review of tribal governance by international entities. True Native
American sovereignty, rather than the "lip service" that the U.S. Supreme
Court often pays to Native American sovereignty, can only come from
external review by international entities.
The United States has signed and ratified few international human rights
covenants. 78 But despite its reluctance towards international commitments,
the United States is a member of the Organization of American States
(OAS),7 9 whose Inter-American Commission on Human Rights has the
power to declare that a ruling of the U.S. Supreme Court violates
international human rights standards." Of course, the Commission's
findings are effectively advisory, but the stigma associated with an adverse
declaration is powerful. In addition, the United Nations is preparing a draft
Declaration on the Rights of Indigenous Peoples,S which will grant
indigenous peoples, such as the Native Americans, rights independent of the
77. KYNLICKA, supra note 69, at 169.
78. Nadine Strossen, Recent US. and International Judicial Protection of Individual
Rights: A ComparativeLegal ProcessAnalysis and ProposedSynthesis, 41 HASTINGS L.J. 805,

810-11 (1990) ("Of more than forty human rights agreements to which the U.S. could be a party,
...it has ratified only twelve.").
79. The United States ratified and deposited the OAS Charter with the Pan American Union
on June 19, 1951.2 U.S.T. 2394, T.I.A.S. No. 2361,9 O.A.S.T.S. 43. The United States deposited

the amendments to the charter with the General Secretariat of the OAS on April 26, 1968. 21
U.S.T. 607, T.I.A.S. No. 6847,9 O.A.S.T.S. 88. See Christopher P. Cline, Note, PursuingNative
American Rights in InternationalLaw Venues: A Jus Cogens Strategy After Lyng v. Northwest
Indian Cemetery Protective Association, 42 HASTINGS L.J. 591, 633 n.18 (1991).
80. Cline, supra note 79, at 594.
81. Declaration on the Rights of Indigenous Peoples, C.H.R., 51st Sess., U.N. Doc.
E/CN.4/1995/2 (1995).
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conqueror nation's constitution.82 These types ofexternal review would not
only grant rights to Native Americans that are independent of the U.S.
Constitution, but they would also restrict certain rights and practices of the
Native American tribes. The ultimate result, however, would be the
creation of a sovereignty separate from the United States, and the
establishment of rights emanating from outside the U.S. Constitution. The
only way for Native Americans to attain true sovereignty is through
international law.
Recognition of sovereignty by a host society implies that sovereignty
can be limited. For the Native Americans, who are pre-constitutional,
acknowledgement by their conquerors is not enough. Instead, international
law should be used for the external review of state and tribal actions. The
concept of encapsulated nations within larger regimes suggests that
encapsulated nations have a freedom to break out ofthe geographical limits
of linear nationhood and use international entities to discern and obtain their
own rights and obligations. Here is where the indigenous people of the
world and the Roma intersect. Next, this Article will discuss the case of the
Roma as a non-indigenous nation within larger regimes that should be
protected by the umbrella of international covenants in every nation where
they reside.
IV. THE ROMA
In comparison to the brief Native American story sketched above, the
balance of this study will focus on the Roma in detail.8 3 This Article
concentrates on the Roma in the Czech Republic and the Native Americans
in the United States, but its ideas apply to Roma in other nations as well.
Most importantly, the Roma have retained sovereignty as an encapsulated
nation within almost every geographical nation in which they reside.
This Article attempts to clarify the constitutional position of a neglected
and misunderstood group. The Roma are the duck-billed platypuses of

82. See Russell L. Barsh, Indigenous Peoples in the 1990s: From Object to Subject of
InternationalLaw?, 7 HARV. HUM. RTs. J.33, 85 (1994). Documents such as the U.N. Draft
Declaration on the Rights of Indigenous Peoples would be less important to the Roma, who mostly
reside in nations that have signed international covenants and have portals allowing international
law into domestic constitutions. However, the Roma in the United States may require such a
document. Id.
83. See Fred Bertram, The Particularitiesof the Roma, 3 U.C. DAVIS J. INT'L L. & POL'Y
33 n.6 (1996). This Article uses the term "Roma" instead of "Gypsy" because it is the term that
the group uses to refer to itself. "Rom" means man and "Roma" is plural. Id. "Gypsy" comes from
the fact that the Roma claimed to be from Egypt when they first arrived in Europe. Id.
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constitutional theory - nobody knows quite what to make of them. But in
response to dominant nations, the Roma have devised and adopted a variety
of defense mechanisms. Indeed, the Roma have developed "a rather special
way of looking at the world."84
The Roma trace their roots back to Northern India,85 and first arrived
in Western Asia and Southern Europe in the Tenth or Eleventh Centuries
from Northern India.86 Afterwards, the Roma moved west and north across
the Eurasian continent - from Persia to Armenia to the Balkans, and then
sometime in the Fifteenth Century, to Eastern Europe and finally Western
Europe. 7 The Europe that the Roma encountered upon their arrival was in
turmoil,88 and they were generally not welcomed with open arms.8 9
The Roma have been subjected to the most extreme kinds of
discrimination since their initial contact with other cultures.9" The history
of the Roma in Europe is a never-ending series of vicissitudes. When the
Roma were emancipated from Moldavia in 1855 and Wallachia in 1856,91
they had been slaves for over 500 years. What loomed on the horizon,
however, was even more unimaginable and horrific - an estimated five92
hundred thousand Roma were killed by the Nazis during the Holocaust.

84. Will Guy, Ways of Looking at Roma: The Case of Czechoslovakia, in GYPSIES: AN
INTERDISCIPLINARY READER

13, 14 (Diane Tong ed., 1998).

85. SWAY, supra note 6, at 31 (describing Valyi's discovery in 1763 that the Roma and the
Indians shared a dialect and how the word "Rom" comes from the Sanskrit word "Dom," which
means a man of low estate who gains his livelihood by singing and dancing). Id.
86. HANCOCK, supra note 5, at 7-9. Hancock is a linguist who helped trace the Roma to
Northern India through their dialect. Id.
87. Id.
88. From the Mid-Thirteenth Century to the Mid-Fifteenth Century, the Tartars were
invading Europe. The Mongols were also invading Europe from the north and the Moors were
attacking from the south. See also DAVID M. CROWE, A HISTORY OF THE GYPSIES OF EASTERN
EUROPE AND RUSSIA (1994). See generally HANCOCK, supra note 5, at 12.
89. However, most scholars agree that when the Roma first entered Europe in the early
Fifteenth Century they were well received because they often carried letters of commendation
(some real, some not) from esteemed political and religious leaders. See, e.g., Haughey, supranote
9, at 142. See also Angus Fraser, JuridicalAutonomy Among Fifteenth and Sixteenth Century
Gypsies, 45 AM. J. COMP. L. 291 (1997) (describing the Gypsy entry into Western Europe, and
noting that they were uncharacteristically conspicuous in their entry).
90. The Roma were slaves in the lands of Moldavia and Wallachia for centuries. For
example, the Wallachian Penal Code of 1818 decreed that Gypsies were born slaves. HANCOCK,
supra note 5, at 63.
91. Id. at 35. Comparing this emancipation to the emancipation in America was inevitable,
and the European leaders were well aware of the potential parallels. Id.
92. The Roma prefer the term "Porajmos" for the Holocaust. Five hundred thousand is the
most commonly cited number of Roma killed in the Holocaust, but this figure is probably a low
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As we enter a new millennium, it is saddening to realize that the Roma
"have been on the lowest rung of society in almost every century for the
last millennium."93
Today, the traditionally nomadic Roma have mostly settled in a variety
of countries, specifically Romania, 94 Bulgaria, the Czech Republic,
Hungary, Slovakia, and the former Yugoslavia. However, some groups
continue to carry on a nomadic existence. Recently, the Roma have found
themselves trapped within countries seeking entrance into the European
Union,"5 countries being tom apart by war and others struggling to escape
the vestiges of communism. Somehow, the Roma always seem caught in
the middle. In Kosovo, both the Serbs and the Kosovars accused the Roma
of cooperating with the enemy.96 This act of blaming the Roma is not a new
phenomenon. When they arrived in Europe, the Roma were accused of
being Christians by the Muslims, and Muslims by the Christians.
The history of the Roma is a story of hate, oppression, and neglect by
the world community. Although this Article will focus on the Roma in the
Czech Republic, and to a lesser extent the United States, many of the same
issues have arisen in several other nations.
The Roma inhabit a particular comer of our world. Imagine our solar
system as a metaphor: if the sun is the international community (or the
European Union), the nations are the planets, with the Roma revolving
around them like moons. The gravitational pull of the sun is felt, but not as
much as the gravitational pull of the planets (the host nations). At the same
time, the Roma also exist within a geographic nation, as an atoll sitting on
the ocean of the host society, affected by the tides and other natural forces

estimate and some scholars put the number at over a million. E.g., BETTY ALT & SILVIA FOLTS,
WEEPING VIOLINS: THE GYPSY TRAGEDY IN EUROPE 56, 69 (1996) (citing estimates that over one
million Gypsies perished, a similar proportion to their total population as the number of Jews
killed was to the Jewish population); see also SWAY, supranote 6, at 45 (citing the same number).
But see, GUrENTER LEWY, THE NAZI PERSECUTION OF THE GYPSIES (1999) (contending that the
number of Roma killed in the Holocaust was closer to one hundred thousand). See generallyBarry
A. Fisher, No Roads Lead to Rom: The Fate of the Romani People Under the Nazis and in PostWar Restitution, 20 WHITTIER L. REV.513 (1999) (referring to various estimates of the number
of Roma killed in the Holocaust and noting that many surviving Roma were sterilized).
93. Rights-Southeast Europe: Gypsies Seek Recognition of Rights, INTER PRESS SERVICE,
Dec. 9, 1999.
94. Romania, with about two million Roma, has the largest Roma population in the world.
The 1998 movie Gadjo Dilo is an interesting and vivid story about the Roma in Romania.
95. Such as.the Czech Republic.
96. The horrors of the Kosovo story are for another work. However, the atrocities committed
against the Roma by both the Serbs and the Kosovars serve as a reminder that the lessons of the
Holocaust are yet to be learned.
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of the host nation, yet maintaining a certain degree of independence.97 This
Article will now look at recent cases of the European Court of Human
Rights (ECHR)," as well as some domestic laws and cases, in order to
explore and advocate the pull of larger regimes (the international level of
law) on the Roma, a nation within a larger nation.
A. The Roma in the United States9 9
The most clear comparison of American Indians and Roma is in the
United States. There are approximately one million Roma in the United
States. 100 The extreme hatred of the Roma in Europe caused some countries
to deport the Roma to the United States, and most of the early Roma were
brought to colonial America against their will.'01 Although the earliest
reliable account of Roma in colonial America dates back to 1695,102 the
greatest number of Roma came to the United States in the late Nineteenth
and early Twentieth Centuries as part of a larger wave of immigration from
Southern and Eastern Europe to the United States.° 3
Roma in the United States have been subjected to a great deal of
prejudice. For example, until 1986 the state of Pennsylvania required that
Gypsies retain licenses in order to live in a given county within the state.'

97. See Cover, supra note 10, at 9 ("Law is a force, like gravity, through which our worlds
exercise an influence upon one another.").
98. The ECHR decisions are binding on several European countries because they are
members of the Council of Europe, which is not the same as the European Union, but has an
influence on the various nations that comprise it. This is comparable to the influence of the E.U.
tribunals and institutions. The ECHR's authority over nations comes from the fact that its
decisions are binding, while the power of the European Union is more of a negative influence that
dictates to the suitor-states what type of conduct is in line with its standards and what type is not.
99. See generally Joy Kanwar, PreservingGypsy Culture Through Romani Law in America,
24 VT. L. REv. 1265 (2000).
100. SWAY, supra note 6, at 5.
101. HANCOCK, supra note 5, at 107. Many more Roma were denied access to the United
States in the late Nineteenth Century because of U.S. immigration policy. Id. Interestingly,
Marlene Sway writes of folklore that claims the Roma intermarried with local Indians in Barbados
and became absorbed into that population. SWAY, supra note 6, at 38.
102. SWAY, supra note 6, at 37. However, Weyrauch and Bell report that Roma entered
America with Columbus on his third voyage in 1498. See Weyrauch & Bell, supra note 1, at 341
n.59.
103. See WILLIAM G. LOCKWOOD & SHEILA SALO, GYPSIES AND TRAVELERS IN NORTH
AMERICA: AN ANNOTATED BIBLIOGRAPHY 3 (Gypsy Lore Society 1994).

104. PA. CONS. STAT. ANN. § 11810 (repealed 1986) ("After the passage of this act, it shall
be unlawful for any ... gypsies ... to. settle ... within the limits of any county of this state
[without having first obtained a yearly license to do so]."). Many other states, including Indiana,
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In addition, many towns and counties still have ordinances that are not
explicitly applicable to the Roma, but have the effect of discriminating
against them. Even though some of these ordinances have been found to be
unconstitutional, 5 a number have been upheld. 6
Although a federal district court found that Gypsy falls under the term
national origin for Title VII discrimination purposes,'0 7 Roma are largely
invisible under U.S. law.08 There are very few cases dealing with the Roma
in the United States and they tend to view themselves as existing separately
from the dominant constitutional order in the United States. Indeed,
"[M]ost Gypsies born in the United States refer to Americans as though
they themselves were not included in this group ... ."'09 Unlike the Native
Americans, who have a special status in the United States (as domestic
dependent nations), the Roma are largely underground nations that are
neither recognized nor ignored by the United States. Instead, the Roma
operate in a shadow system underneath the dominant national order. As this
Article will discuss below, the best way to comprehend and deal with the
Roma as a non-indigenous nation is to go outside of the dominant order
and rely on international law for disputes involving a clash of the private
Romani law and the dominant U.S. law.
Romani communities in the United States should be allowed to appeal
decisions ofU.S. courts and agencies to international human rights entities.
Similar to Native American tribes, Romani communities in the United
States operate under their own private law, and occasionally under the law

Mississippi, New Jersey, and Maryland had similar laws. SWAY, supra note 6, at 38. Virginia,
until 1930, did not allow Roma to practice fortunetelling. Id.
105. See, e.g., Spiritual Psychic Sci. Church of Truth, Inc. v. City of Azusa, 703 P.2d 1119
(Sup. Ct. Cal. 1985) (holding that banned fortunetelling was an unconstitutional restriction of
speech); Marks v. City of Rosenburg, 670 P.2d 201 (Or. App. 1983) (holding in case involving
Roma that a municipal ordinance banning occult arts was an unconstitutional violation of the free
exercise provisions of the U.S. and Oregon Constitutions); Daniel v. Cruz, 231 S.E.2d 293 (Sup.
Ct. S.C. 1977) (holding that a statute requiring licenses for fortunetelling was unconstitutional
when one county refused to issue any licenses. This was held to be a violation of the equal
protection clauses of the U.S. and South Carolina Constitutions).
106. See, e.g., White v. Adams, 343 S.W.2d 793 (Sup. Ct. Ark. 1961) (holding that the
vocation of fortunetelling is not one of common right and may be constitutionally prohibited by
the state in exercise of its police power).
107. Janko v. Ill. Toll Highway Auth., 704 F. Supp. 1531 (N.D. II. 1989).
108. The Roma in the United States are aware of the fact that they are severely neglected by
the law. See, e.g., Jonathan Hutson, New York Gypsies Struggle over JoiningMainstreamSociety,
DALLAS MORNING NEWS, Mar. 29, 1998, at 6A (discussing the New York Roma Community's
decision whether to enter the social and economic mainstream, and describing their desire for selfdetermination akin to the autonomy of the Native Americans).
109. Weyrauch & Bell, supra note 1, at 371.
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of the dominant society (such as when a crime is committed). But many
non-integrated Roma in the United States do not see themselves as bound
by the laws and regulations of the dominant society, and they live under
their own private legal system. Accordingly, where there is a conflict of
laws, an international tribunal may be better able to reach a resolution than
the dominant society's courts. Although the Roma are not preconstitutional as the Native Americans are," ° they are sovereign in the
United States because they maintain a separate order, uphold distinct laws,
and live on a different plane from the dominant American society. This does
not mean that the Roma should be able to do whatever they want. On the
contrary, this Article argues that the actions of the Roma should be
reviewed. However, an international entity, rather than the dominant
society's state courts, should review their actions.
Anne Sutherland, an anthropologist, discusses the conflict between the
historically nomadic Roma and the "state bureaucracy of settled people."
She also distinguishes systems that value individual rights (the United
States) from those that value corporate kinship (the Roma)."' The Roma
in the United States and elsewhere have a fundamentally different way of
living their lives, both legally and otherwise. Allowing the dominant society
to resolve all differences in law and ignore the fact that some laws may
disproportionately impact a certain group would deny that group's
fundamental human rights. Therefore, an international entity is better suited
to resolve conflicts between the encapsulated Roma and the dominant
society.
As a traditionally nomadic society,"1 2 the Roma do not necessarily
conform to the laws of the sedentary U.S. culture." 3 The Native American
example illustrates the fact that groups often have different relationships to
land, distinct conceptions of right and wrong, and unique world views.
However, the Roma and the Native Americans are not necessarily the same
merely because they hold a common world view or connection to the land.
Instead, the two groups are similar because they share an independence
from the dominant regime and an identity that is unlike that of the host

110. The bulk of the Roma did not arrive in the United States before the 1800s.
111. Anne Sutherland, Complexities of US. Law andGypsy Identity, 45 AM. J. COMP. L. 393,
402 (1997).
112. Although the Roma in the United States are mostly settled, they still retain a fleeting
connection to the land.
113. SWAY, supranote 6, at 44 (noting the conflicts between sedentary and mobile societies);
Fraser, supra note 89, at 303 ("State law was bound up with the norms underlying a sedentary
society," which was at odds with the roaming Roma); Sutherland, supra note i , at 397, 402
(discussing the conflict between settled and nomadic peoples).
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society. For the Roma, this is as true in the United States as it is in the
European nations.
The Czech example below will demonstrate the clash between dominant
and encapsulated nations, and advocate international law as the solution to
that issue in Europe. The same conclusion holds for the Roma in the United
States, who may be more amorphous than their European brethren, but are
no less in need of fundamental rights simply because they reside in the
United States.
B. The Roma in the Czech Republic
Arriving in the early Fifteenth Century," 4 the Roma have had a long
history in the Czech Republic. However, almost all of the Romani residents
of what is now the Czech Republic perished in the Holocaust," 5 and the
modem day Roma of the Czech Republic came from the East after World
War II. Current population estimates of Roma range from 33,000 (the
official census figure) to 275,000, a figure compiled by the Minority Rights
Group." 6 Even if they had not been necessarily assimilated, the census
figure is far lower than the actual number of Roma because many Roma
declared themselves to be Czech.
The Roma were greeted with racism from the very beginning. For
example, a 1541 law was passed to address the Roma, who were suspected
of starting the Prague Fires and being in the service of the Turks."'
Already, the Roma were being scapegoated. Subsequent Czech rulers tried
different approaches to the Romani problem,"' first ordering their
extermination in the early Eighteenth Century," 9 and then ordering their
assimilation in the late Eighteenth Century. 2 ' Although the formation of the
Czech Republic in 1918 meant that the Roma were recognized as a separate

114. Guy, supra note 84, at 17 (citing 1399 as the year of the first reference to the Roma in
Czech lands, but 1417 as the year of their first large immigration).
115. See Kalvoda, infra note 118, at 96. Most of the Czech Roma died in Aushwitz lIBirkenau. See CROWE, supranote 88, at 50.
116. See European Roma Rights Center, Roma in the Czech Republic, available at
http://errc.org/publications/czechrepublic.shtml (last visited Feb. 8, 2002).
117. RACHEL TRITT, STRUGGLING FOR ETHNic IDENTITY: CZECHOSLOVAKIA'S ENDANGERED
GYPSIES 5 (1992).
118. Joseph Kalvoda, The Gypsies of Czechoslovakia, in THE GYPSIES OF EASTERN EUROPE

94 (David Crowe & John Kolsti eds., 1991).
119. Ian Hancock, Gypsy History in Germany and Neighboring Lands: A Chronology
Leading to the Holocaust and Beyond, in THE GYPSIES OF EASTERN EUROPE 397 (David Crowe

& John Kolsti eds., 1989).
120. The Hapsburg Empire attempted to assimilate the Roma and forced them to settle down.
Kalvoda, supra note 118.
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nationality, the treatment of the Roma did not change. In 1927, the Law on
Wandering Gypsies 2 1 was enacted, requiring Roma to apply to the state for
identification and to apply to local officials for permission to stay a night in
a particular place. 2 2 The Holocaust almost completely destroyed the Czech
Roma.' After World War II, a number of Slovak Rom and Roma from
points further east moved in, since Slovakia was under the protection of the
Third Reich and suffered fewer Romani deaths.
Life under a socialist regime was not much easier. Even though the
Roma had guaranteed jobs like everyone else, they were still discriminated
against. Nevertheless, the anti-Roma campaign continued, and in 1958, a
law was passed on the "permanent settlement of nomads."' 24 In 1972, the
Czechoslovak government passed a Public Decree on Sterilization, 25 which
effectively encouraged Romani women to be sterilized. As late as 198 8, the
Czech Republic passed a regulation rewarding women who underwent
sterilization by offering monetary and coupon grants. 26 Although Romani
women are not explicitly mentioned in either document, these measures
were clearly
established to deal with the large unhealthy population of
27
Roma.
In addition, the Roma did not even retain the national status that they
had before World War II because 1945 brought a restored state of Czechs
and Slovaks. Thus, even before the creation of the European Union, a
larger nation was exerting influence upon the
smaller nation, thereby
28
affecting lives within an even smaller nation.
Today, the Czech Republic is a nation that is reaching towards the
European Union, still shaking the cobwebs off its socialist past. For many
Czech citizens, including several Roma, life is not as simple as many of the

121. CROwE, supra note 88.
122. Id.
123. See generallysupra note 92. Less than one thousand Roma returned. Id. Radio Prague
puts the number at 583. See History of the Roma in the Czech Republic, available at http:II
www.radio.cz/romov/czhistory.html. This topic deserves more than just a cursory treatment, but
is outside of the scope of this Article.
124. Kalvoda, supra note 118, at 97.
125. Bulletin of the Ministry of Health of the Czech SocialistRepublic, Part 1-2, vol. 20
translatedin TRITr,supra note 117, at 139.
126. Sbirka Zakonu c. 151, 152/1988 translatedin TRITr, supra note 117, at 145.
127. TRIT, supra note 117, at 20 (citing Charter 77 and various interviews for the
proposition that the Romani women were targeted by these and other regulations).
128. Metaphors of the solar system and that of encapsulated Russian dolls within other dolls
may be helpful.
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idealistic leaders of the Velvet Revolution once believed.'29 However, there
have been some positive developments in the last ten years. In particular,
the post-communist nation has taken some steps to deal with its minority
and human rights issues.
The new Czech Republic Constitution (Ustava CR) looks quite
promising. 30 The preamble states that it was written "in the spirit of the
inalienable values of human dignity." 3 ' The Czech Charter of Fundamental
Rights and Freedoms (Czech Charter), which was passed shortly after the
Ustava CR and is binding as constitutional law, also establishes a number
of other rights.'32 For example, it asserts that "[A]I1 people are free, have
equal dignity, and enjoy equality of rights."' 3 Furthermore, the Czech
Charter declares that "[E]veryone is guaranteed the enjoyment of her
fundamental rights and basic freedoms without regard to gender, race, color
of skin, language,... national or social origin, membership in a national or
ethnic minority, . .. or other status."'3 4 In addition, the Czech Charter
provides that ethnic identity may not be used to the detriment of a
person,' and that "[C]itizens who constitute a national or ethnic minority
are guaranteed all-round development...,,'a6
The Roma of the Czech Republic have many positive rights on paper.
In fact, the Roma have many more rights than are provided for by the
Czech Charter, since Article 10 of the Ustava CR operates as a portal to
incorporate the international charters that the Czech Republic has made
superior to its domestic laws into the Ustava CR. 3' The American
counterpart is the Fourteenth Amendment, which incorporates the freedoms
found in the Bill of Rights and applies them to the states."'
In contrast, the U.S. Constitution contains no such portal, and Native
Americans are forced to look outside it for the guarantees of international
129. One personal account lamented that "many people, including myself, couldn't have
imagined what [democracy] would cost, how hard it is to live in a democratic society." Anna
Polakova, A Personal Account, Radio Prague, available at http://www.romove.cz/account.html
(last visited Feb. 8, 2002).
130. Marc M. Brown, The Effect of Free Trade, Privatizationand Democracy on Human
Rights Conditionsfor Minorities in Eastern Europe: A Case Study of the Gypsies in the Czech

Republic and Hungary, 4 BUFF. HUM. RTS. L. REV. 275, 295 (1998) (discussing the new Czech
Republic Constitution).
131. USTAVA CR (CZECH REPUBLIC CONST.) pmbl.
132. CZECH CHARTER OF FUNDAMENTAL RIGHTS AND FREEDOMS.

133. Id. art. 1,ch. 1.
134. Id. art. 3, ch. 1.

135. Id. art. 24, ch. 3.
136. Id art. 25, ch. 3.
137. CZECH CHARTER OF FUNDAMENTAL RIGHTS AND FREEDOMS art. 10, ch. 1.

138. This refers to total, and not selective, incorporation.
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covenants. As discussed above, the United States usually does not consider
itself bound by many international covenants. It would seem, therefore, that
Romani individuals in the Czech Republic would be in a much better
position in terms of human rights than Native American citizens in the
United States. However, this is not the case.
In practice, very little implementing legislation has been enacted by the
Czech legislature. No law explicitly prohibits racial discrimination by public
agencies and institutions. Therefore, the wonderful guarantees contained in
the Czech Charter are not applied to those in need of protection because
nothing compels the Czech Republic's public officials to enforce them. The
problems, constitutionally speaking, are not in the lack of constitutional
norms, but at the level of statutory implementation of nondiscriminatory
norms and
non-enforcement of constitutional norms by the police and the
139
courts.

C. CurrentProblems in the Czech Republic
A wall that was built (and torn down) to separate the Roma and the
Czechs in Usti nad Labem has received most of the media's attention, but
it is only a symbol for everything else that has plagued the Roma in the
Czech Republic. " For instance, in a nation with a fairly low unemployment
rate, seventy to ninety percent of the Roma are unemployed.' 4 The
treatment of the Roma is somewhat paradoxical, considering the Czech
Republic's progressive reputation. 42 Yet the Roma in the Czech Republic
continue to be mistreated and misunderstood.
The discrimination that the Roma face on a daily basis begins at an early
age. In fact, the vast dichotomy in Czech society begins almost at birth.
Romani children are fifteen times more likely to be placed in special

139. E-mail Interview with James Goldston, Former Legal Director, European Roma Rights
Center (Sept. 15, 1999) (on file with author).
140. The Usti Wall was built in the town of Usti nad Labem in order to separate three nonRoma houses from a Roma-occupied apartment building across the street. The wall was
subsequently torn down. This was analogous to focusing on home construction when discussing
a policy on the homeless. Building more homes does not solve all of the problems. The point is
not that people are homeless, but what originally caused them to become homeless. Likewise,
knocking down the Usti Wall does nothing to deal with the underlying problems that initially
caused it to be built.
141. See European Roma Rights Center, supra note 116.
142. Rick Fawn, Czech Attitudes Towards the Roma: 'ExpectingMore ofHavel 's Country'?,
53 EuR. AsIA STuD. 8 (2001) (discussing the paradoxical Czech treatment of the Roma).
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remedial schools than their non-Roma, Czech counterparts. 143 From a very
early age, therefore, Romani children are put at a significant disadvantage,
and the Czech school system has been rendered segregated as the majority
of the special schools are dominated by the Roma and the regular schools
have almost no Roma. "Therefore, Romani children are thereby effectively
condemned from an early age to a lifetime of diminished opportunity and
self-respect." 1
The European Roma Rights Center brought a lawsuit in the Czech
Constitutional Court system on June 15, 1999 dealing specifically with a
situation in the city of Ostrava.1 45 The evidence in the complaint shows that
in Ostrava, the proportion of Romani to Czech students in special schools
was twenty-seven to one, a staggering figure considering that Romani
children represented less than five percent of the city's school-age
children. 46 As of this writing, this case is still pending. Hopefully, it will be
the Brown v. BoardofEducation147 of Romani education, as this is the true
wall that the Czech Republic and the world community need to focus on.
There are a number of other barriers that pervade the Czech Republic.
One example of these is the fact that until recently, employment offices
were marking Roma files with the letter "R," and Czech Airlines were
flagging all Roma entering England by labeling their flight records with a

143. European Roma Rights Center, A Special Remedy: Roma andSchools for the Mentally
Handicappedin the Czech Republic, availableat http://www.errc.org/publications/reports/cz/e/
R1-2l.pdf (last visited Feb. 8, 2002).
144. Id.
145. European Roma Rights Center, Lawsuits Filedby Roma ChallengeRacialSegregation
in Czech Schools, availableat http://www.errc.org/rrnr2_1999/legal0.shtml (last visited Feb. 8,
2002) [hereinafter Usti Lawsuit].
146. Id.
147. 347 U.S. 483 (1954). Some readers may contend that since Brown occurred within the
U.S. system and was not spurred on by international pressures, the Roma can do the same within
the Czech system. First, it is not clear that the Brown decision has resulted in less systematic
racism. Additionally, the United States may have had diplomatic motivations to make the decision,
and thus international law might have had an indirect influence on the case. See James Goldston,
Race Discrimination in Europe, available at http://www.errc.org/rrautl998/notebookdiscrimination.shtml (last visited Feb. 8, 2002) (citing Derek Bell, An Allegorical Critique of the
United States Civil Rights Model, in DIscRIMNATION: THE LIMITS OF LAW 8 (1992)). See also
Mary L. Dudziak, Desegregationas a Cold War Imperative, 41 STAN. L. REV. 61 (1988) (arguing
that the Brown decision was motivated by anti-Communist and pro-democracy concerns).
Second, the Roma are an encapsulated nation and African Americans are not. Unlike African
Americans, the Roma retain a separate, private law and remain sovereign within the United States
and other nations where they reside. Consequently, the Roma need international law to a much
greater extent than other minorities. Id.

https://scholarship.law.ufl.edu/fjil/vol14/iss3/1

24

Banach: The Roma andTHE
Native
Americans:
Encapsulated
Comunities within Lar
THE NATIVE
AMERICANS
ROMA AND
148 Although
"G."
these practices have been stopped, they would have

continued if the press and the international community had not pressured
those responsible for the bias. Clearly, the Czech Republic must concentrate
on the underlying issue of prejudice in everyday society in order to deal
with the overall problem of discrimination.
Another very significant obstacle that has hampered the Roma is the
Citizenship Law. 49 Before the 1993 split with Slovakia, Czechoslovak
residents were citizens of the Czech or Slovak Republics, as well as of
Czechoslovakia. 5 ' When Czechoslovakia was dissolved, citizens retained
their republic citizenship. Most Roma came from Slovakia, so they were
considered Slovak citizens, even though they were not aware of their
Slovak citizenship. The Citizenship Law of 1993 dictated that one could
change citizenship before June 30, 1994, so long as the applicant had
documentation showing a permanent residence of two years and a clean
criminal record for the preceding five years.' These conditions made it
very difficult for the Roma to change their citizenship because many of
them lived in factory dormitories, foster homes, or other institutions that
did not constitute permanent residences. The criminal record requirement
was also hard to satisfy because of the dominant culture's definition of a
crime. The law was amended in 1996 to allow for the waiver of the cleancriminal record requirement, but most Roma are not aware of this. In 1997,
after the Canadian government instituted visa requirements for all Czech
citizens due to the influx of Romani immigrants, the Czech government
focused on this issue in earnest. However, the current state ofthe law is still
confused and unclear and many Roma remain non-citizens.
The Czech Citizenship Law"5 2 disproportionately affected the Roma in
the Czech Republic, and it was only altered when self-interested
international parties such as Canada and the United Kingdom asserted
pressure to amend it.' 3 Whether or not the law was actually designed to
exclude the Roma from citizenship, it effectively ostracized them.
Moreover, the criminality provision had the effect ofpunishing individuals
with a sentence disproportional to their crime, and that punishment was

148. Slovak Officials Use the Letter "R" on Files of Romanies, CZECH NEWS AGENCY
(CZECH REPUBLIC), Nov. 4,

149.
150.
151.
152.
153.
including

1999.

Zakon 40/1993.
Zakon 39/1969.
Zakon 40/1993.
Zakon 40/1993.
Guy, supra note 84, at 60 (discussing pressures from the international community,
the U.S. Congress).
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in force at the time the crimes
usually more severe
4 than the punishment
were committed."1
Interestingly, although the Roma are considered by many to be criminals
by nature, there is no hard evidence that they are.' 55 But even if they were,
criminalization is not a fixed concept; rather, it is an idea imposed by
society. The dominant society that creates the laws does not account for the
Romani conceptions of what the law is.' 56 Certain laws disproportionately
impact Romani citizens; not necessarily because of any malicious will, but
because of the fact that the group has a distinct perception of what is legal.
For example, a law making it a crime to falsify social security documents
might disproportionately affect the Roma, who may have different57
understandings of kinship and property than the host society.1
Consequently, the Roma may use social security cards interchangeably.
Additionally, a police force expecting criminality from any number of
minority groups is likely to find it.' Different conceptions of the law form
the basis for this Article's argument that the Roma are an encapsulated
nation.
Romani rights cannot exist in a vacuum, nor can they emanate from thin
air. Instead, Romani rights must be derived from current systems and laws.
Certain challenges to Romani equality are simply larger than the Roma or
even the Czech Republic. It is these invisible obstructions that the world
must deal with if the Roma are to attain equal rights.

154. See Convention for the Protection of Human Rights and Fundamental Freedoms, Nov.
4, 1950, 213 U.N.T.S. 222 [hereinafter European Convention on Human Rights].
155. While it is true that many Roma do steal (as do people from other groups), the fact that
almost ninety percent of the Roma are unemployed and that most never pass elementary school
cannot be forgotten.
156. This is discussed in more detail below, but is also a much larger philosophical issue that
is beyond the scope of this Article. See Walter 0. Weyrauch, Romania:An Introductionto Gypsy
Law, 45 AM. J.COMP. L. 225, 230 (1997).
157. See United States v. Nicholas, No. 4-91-137-CR (D. Minn. Nov. 15, 1991). Anne

Sutherland was called as an expert witness and argued that the Social Security Law, which made
it a crime to use another's social security card, unfairly impacted the Roma, who had developed
a distinct identity in the United States as a corporate entity. Sutherland, supra note 111, at 393.
She also argued that this violated the equal protection guarantees of the Fifth Amendment. Id.
158. Consider the "Driving while Black" phenomenon in the United States. Finnish scholar
Martti Gronfors extensively studied the treatment of Finnish Roma by the Police in Finland
concluding that majority populations often targeted the segment of society least able to protect
themselves, and that this closer observation and heightened awareness of the smaller segment
tended to confirm the police's suspicions. See Martti Gronfors, Police Perception of Social
Problemsand Clients: The Case ofthe Gypsies in Finland,9 INT'L J. Soc. L. 345 (1981). See also

Bukovska, infra note 204, at 3-8 (discussing racial profiling in the Czech Republic).
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Although the world has focused on physical restrictions, the real barriers
to Romani equality are still standing. The message of the Western World
seems to be: "We don't care if you discriminate against the Roma, but
please don't make it obvious." Physical restrictions should be eliminated.
However, the attention needs to be on the more subtle, intangible
limitations. Until the "Gs" and the "Rs" are removed, and until there is
equality under the law and in the view of the dominant society, breaking
down walls will do nothing more than waste resources that could be spent
on more effective methods.
Having established this important background, the question this Article
addresses is whether international charters and courts can influence the
constitutional norms of the Czech Republic. On a more abstract level, how
much do the legal structures and norms of the European Union and other
international entities affect the implementation of legal provisions in the
Czech Republic? Lastly, to what extent do the Roma's own laws and norms
matter? First, this Article will examine some concrete examples of
discrimination against the Roma. This Article will then analyze the above
questions by using actual instances and by comparing the Roma to the U.S.
Native Americans.
1. Assenov'59
One clear illustration ofa host society's interaction with the Roma is the
recent foray into Romani rights issues by the ECHR. 6 ° Assenov was a
fourteen year-old Romani boy who was gambling in the market square in
the town of Shoumen, Bulgaria. When the police saw him, they arrested
him and proceeded to beat him. Assenov's father heard about the situation
from witnesses and quickly rushed to the scene with a wooden plank,
planning to discipline his own son for gambling before taking him home.
However, the police perceived a different scenario, and attacked the father
as well. Both father and son were then hauled to a police station. Assenov
and his father were detained for hours before they were released without
having been charged with a crime.
Over the next few years, Assenov's parents complained to the police
and the prosecutors about the beatings to no avail. Bulgarian officers
attempted a half-hearted investigation, but Assenov's parents continued to
appeal to higher authorities. Afterwards, the boy was arrested for another
charge and held in pretrial detention for over two years before he was

159. 51 Assenov and Others v. Bulgaria, 96 EUR. CT. H.R. 3264 (1998 VIII).
160. Id.
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convicted and jailed on robbery charges. Assenov's parents, in the
meantime, had been in contact with a human rights lawyer who was
preparing to take their case to the European Commission of Human Rights.
The Bulgarian authorities were not pleased that the Commission would be
considering the case. In response to two newspaper articles about the
upcoming case, the Bulgarian authorities forced the Assenov family to
make a declaration about whether or not they had actually contacted the
Commission. The Assenovs claimed they had not, but revealed that they
had communicated with a human rights organization in 1992, when the
beatings occurred.
On October 28, 1998, the ECHR found that several provisions of the
Convention for the Protection of Human Rights and Fundamental Freedoms
(European Convention on Human Rights) had been violated in Assenov's
case. 61 Most significantly, the ECHR found that the Bulgarian authorities'
failure to adequately investigate the claims of police brutality was
inconsistent with Article 3 of the European Convention on Human Rights,
which guaranteed against inhuman or degrading treatment.' 62 Thus,
although there was insufficient evidence for the ECHR to find police
brutality, the state authorities' inadequate investigation was itself a breach
of Article 3. Consequently, the ECHR held that Article 3 was not just a
negative restraint upon state action, but it was a positive mandate to
actively secure the rights guaranteed by Article 3 as well. Furthermore, the
ECHR found that by interfering with the right of individuals to bring an
action before the European Commission of Human Rights, the Bulgarian
authorities had also violated Article 25(1) of the European Convention of
Human Rights.
The Assenov case is very revealing. First, it illustrates the private
lawmaking of the Roma, as exhibited by Assenov's father, who rushed to
the scene of his son's beating, intending to punish his child. This was more
than a father wanting to discipline his son. This was a case where the laws
and moralities of the Roma came into direct conflict with the dominant
Bulgarian law. Second, the dominant Bulgarian law itself was clashing with
international law. Assenov's rights were not only being dictated by the
Bulgarian Constitution and codes, they were also being influenced by a
larger regime of international law. Third, there was the force of the
European Union. The European Union's power is the hardest to detect, but

161. Although Assenov originated in Bulgaria, the European Convention on Human Rights
applies to all its signatory states, including the Czech Republic. The Ustava CR explicitly states
that all international charters that the Czech Republic has signed are assimilated into Czech
constitutional law. USTAVA CR § 10.
162. European Convention on Human Rights, supra note 154, art. 3.
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it was the primary factor that caused nations other than Bulgaria to notice
this decision. It certainly caught the Czech Republic's attention. Indeed,
"[G]overnments aspiring to European Union membership will be
particularly keen to avoid a finding by the supreme human rights organ in
Europe that they are in breach of international law."' 3
2. The Usti Wall
At the close of the Twentieth Century, the Usti Wall in Usti nad Labem
became a symbol for the problems that Eastern Europe was facing in its
Romani population. The controversial wall was built in mid-October of
1999 in response to three Czech families' complaints that the Roma who
lived across the street in a low-income apartment building were loud and
1
dirty.

64

In late 1999, the Czech government was under attack from the global
community for having allowed this wall's construction. Most importantly
for the Czech Republic, the European Union denounced the building of the
wall, strongly suggesting that if the Czech Republic wanted to continue
discussing entry into the European Union, it had to better address its
domestic human rights abuses. An E.U. official stated that while "[the
European Union] cannot tolerate a wall in Central Europe," the problem
would not be resolved by simply taking down the wall.'65 Czech Prime
Minister Milos Zeman was quoted as saying that "the wall in Usti divides
the Czech Republic from the European Union,"' 66 and President Vaclav
Havel poetically lamented that the wall "seems to get larger and higher
every day, and soon we won't be able to see Europe above it."' 6
The Usti Wall was taken down on November 23, 1999, largely in
response to international pressure from the European Union and other

163. James A. Goldston, Former Legal Director, European Roma Rights Center, Human
Rights Lawyers: Are They Crazy, Workshop on Human Rights Litigation, Grenada, Spain (May
1999), in LEGAL DEFENSE OF THE ROMA: WORKSHOPS IN INTERNATIONAL AND DOMEsTIC HUMAN
RIGHTS LITIGATION (Oct. 1999).

164. History repeats itself. In early October 2001, the Mayor of Piatra Neamt, Romania,
proposed a plan to build a ghetto for the town's Roma on a former chicken farm. The Mayor was
denounced by both Romanian and E.U. authorities. See Romanian Town Plans "Gypsy Ghetto,"
BBCNEws, Oct. 11, 2001.
165. Dow JONES NEWS SERVICE, Nov. 11, 1999.
166. European Roma Rights Center, City AuthoritiesBuild Ghetto Wall in Usti nad Labem,
Czech Republic, available at http://www.errc.org/publications/letters/I999/cz oct 1499.shtm
(last visited Feb. 8, 2002).
167. AGENCE FRANCE-PRESS, Nov. 24, 1999.
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countries and organizations.16 The Czech government gave ten million
crowns (approximately three hundred thousand U.S. dollars) to the town,
which used some of the money to purchase the three houses abutting the
wall in order to tear it down. This solution was very telling. First, the initial
social problems were only exacerbated. The segregation that the wall
created was not alleviated but only made worse by moving the three Czech
families into another area of Usti.'69 Second, it took a substantial amount
of money, foreign pressure, and domestic protests to remove the wall.
Third, there was the issue of territories within the Czech Republic
exercising their autonomy. The Nestemice District Mayor, who had
jurisdiction over the town, defiantly stated that he was not ruled by foreign
or even domestic forces, but that he must do what was in the best interest
of the town's residents.17 ° The Mayor candidly pointed out that even
though the wall was taken down, it only caused the town to be more
inundated with Roma and increased the Czech residents' discomfort.' 7 ' In
addition, the Mayor also noted with shock and bewilderment the reactions
of the European Union - both the negative response to the wall and the
positive response to its removal. He argued that the European Union
"stubbornly ke[pt] thinking in symbols."' 72
In telling the real story of the Usti Wall and Assenov, there are
questions pertaining to the four levels of law that require answers. First, to
what extent do international entities influence a country's domestic
affairs?'73 Second, what role does the Czech Republic (or any other nation)
play in dealing with the activities of its various districts? Third, are districts
capable of regulating the functions of the Roma nation within their
territories? Finally, what rights do the Roma have under all of these levels?
168. The ERRC brought a lawsuit against the Usti nad Labem city council on November 12,
1999 on behalf of one of the Romani residents of the apartment building. European Roma Rights
Center, Czech Authorities Build Ghetto Wall, Tear it Down Again, INTER PRESS SERVICE, Dec. 2,
1999. Today, the ERRC continues to press ahead with that lawsuit.
169. There has also been some backlash against the Roma. For example, a new internet
game, "Maticni Street," encourages players to shoot Roma who are trying to tear down a wall.
James Kirkup, Web Game Raises Alarmfor Czech Gypsies, SCOTSMAN, Feb. 29, 2000.
70. Radio Prague,Nov. 25, 1999.
171. Id.
172. See Otkar Van Gemund, Rights-Czech Republic: Infamous Wall Down, Intolerance Up,
INTER PRESS SERVICE,

Dec. 2, 1999.

173. In the case of the Czech Republic, which is seeking entrance into a larger entity, the
European Union, the levels of law approach is even more useful. Even though the Czech Republic
is currently courting the European Union, it must also deal with its internal divisions - both
geographic and ethnic. As the Usti Wall illustrated, larger entities (the European Union and the
international community) are sometimes better able to deal with the internal problems of smaller
entities (the Czech Republic).
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D. Levels of Law
1. Private Romani Law
Assenov and the Usti Wall are helpful vehicles for examining the above
issues. On the ground level, the Roma can be seen as an encapsulated
nation within a larger constitutional regime. 74 Weyrauch has persuasively
argued that Roma in the United States and elsewhere should be seen as
having a private, autonomous lawmaking system that operates outside the
host state's legal system. 7 5 The Roma have a private system in every nation
they live in
and "use their language and core culture as a kind of moveable
176
country.'

Having a long tradition of being bound together by a notion of marime,
or impurity, 177 the Roma possess an identifiable private law. 178 As with
Orthodox Jewish law, Romani law links law and the human body in some
very fundamental ways. For example, the Roma consider the top half of
the human body to be clean (vujo), while the bottom half is marime.8 °
Notions of impurity are also used to connote exclusion from the
community. To illustrate, if one Rom murders another Rom, the Romani
community may impose a sanction of marime upon the murderer."8 ' In this
context, marime means permanent or temporary banishment from the
group. The banished Rom is no longer considered part of the community.
In fact, the Rom is not to be touched or interacted with for fear of

174. Many of these ideas were developed while interviewing Larry Ottway, Former President
of Lawyer's Committee for Romani Rights, in New York City (Sept. 15, 1999).
175. Weyrauch & Bell, supra note 1, at 323.
176. HANCOCK, supra note 5, at 128.
177. Marime does not mean dirtiness in the sense of being visibly dirty. Instead, marime is
defined as pollution, particularly in the sense of "upsetting the harmony of the universe." RENA
C. GROPPER, GYPSIES IN THE CITY: CULTURAL PATTERNS AND SURVIVAL 91 (1975).
178. Calum Carmichael compares this to private Jewish Law. Calum Carmichael, Gypsy Law
andJewish Law, 45 AM. J.COMP. L. 269 (1997).
179. See id. See Eric Vieland, A Jew Among Gypsies, in PAKN TRAGER (1998) (discussing
the parallels between Gypsies and Jews).
180. Weyrauch & Bell, supra note 1,at 342-43.
181. Carol Miller, American Roma and the Ideology of Defilement, in GYPSIES: AN
INTERDISCIPLINARY READER 201 (Diane Tong ed., 1998). This is a 1975 article with a 1995
postscript discussing the notion of marime in detail and listing cases for which the sanction was
imposed. Id. Miller lists some examples: the rape of a gaji (non-Roma) wife of a Rom (no court
was convened because the defendant left the area voluntarily); a man beat the wife of another
Rom, and she defiled him (marime imposed for one month). Id.
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becoming dirty. For the Roma, "permanent banishment is the equivalent 1of
83
social death."' 82 The imposition of marime, however, is fairly rare.
Additionally, pollution rules not only determine and define interactions
amongst the Roma, but they also "minimize and regulate association[s]
between Gyps[ies] and non-Gyps[ies]."'' 4 Non-Roma are inherently marime
and normally avoided.
Many Romani societies have their own courts, the kris, which settle all
legal disputes and prosecutions regardless of whether the outside society
imposes its own sanctions.' 85 Romani societies initially try to settle cases
through an informal proceeding, the divano, where the community's leaders
attempt to mediate disputes.' 86 The kris is convened to deal with a number
of different disputes, such as divorces, family feuds, criminal cases, and
work-related economic disputes. 87 The kris is presided over by a krisnitori,
or judge, and a kris council. Each side presents their case, and the judges
decide based on the customary law of the Romani group.' 88
The Roma have developed a private system that works within the
framework of the host society, while avoiding the host society's institutions
whenever possible.'89 The Roma conduct many of their activities
surreptitiously, filling voids in the host society's economic structure and
rarely permitting their private activities or lawmaking to interfere with the
de facto legal system of the host society." 9 However, the laws of the Roma
and the host society do come into conflict. Consequently, any analysis of
legal disputes or problems must include private Romani law.
Private Romani law can be perceived as operating both underneath, and
concurrently with, the dominant culture's laws. Nevertheless, these laws,
may conflict because of the fundamental differences between societies that

182. Weyrauch & Bell, supra note 1, at 359. Much of the discussion of notions of marime is
derived from the section on Legal Sanctions in that article.
183. Miller, supranote 181, at 212.
184. Id.
185. Id. at 360.
186. Id. at 353. The divano is similar to alternative dispute resolution. However, for the
Roma this is the standard, rather than the exception.
187. GROPPER, supra note 177, at 85-90.

188. Id. at 98 (discussing the use of oral legal traditions as legal precedents).
189. See generally Susan Caffrey & Gary Mundy, Informal Systems of Justice: The
Formation of Law Within Gypsy Communities, 45 AM. J. CoMP. L. 251, 252 (1997). See also
SWAY, supra note 6, at 91 (describing territoriality disputes between two fortunetellers, and their
recourse to a kris, rather than a state or federal court).
190. See GROPPER, supra note 177, at 38.
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value individual rights and societies which possess a more corporate notion
of rights (the Roma). The interplay between these conceptions and the basic
rights of individual Roma are crucial to the understanding of Romani rights.
Roma largely operate apart from the dominant culture's legal and socioeconomic system.' 9 ' For instance, guilt in the courts of the dominant society
does not necessarily mean guilt in the Romani kris, and vice versa. The
Romani concept of crime may be different from the Western conception. To
the Roma, a crime harms society, not its immediate victim, and punishment
often consists of banishment from the Romani society.' 92 However, when
the two legal systems clash, the host society's system almost always
controls as demonstrated by the Native American example.'9 3
This dominance was evident in Assenov. When Assenov's father came
to the town square with a wooden board and told the police that he would
discipline his son, he was doing more than just acting as any father would
have acted. He was effectively saying that his son should not be arrested for
gambling in the town square, and that if anyone should punish him, it
should be his father - or his community. It is quite possible that Assenov' s
father did not intend to beat his child, but simply wanted to convince the
authorities he was going to. What is clear, however, is that Assenov's
father and community would have dealt with his offense differently. 194 Most
Romani societies do not have jails, but subject persons who have broken
the Romani law to expulsion from the group. Perhaps Assenov's
community would have deemed his activities wrong, but the important
point is that his group was actually the private Romani community that was
operating concurrently with the host society's laws.

191. Sway recounts a situation in which Yugoslav Roma were wandering in the Arizona
desert after coming to the United States via Mexico in 1974. See generally SWAY, supra note 6.
The American Romani community held a large meeting and decided to assign these Roma to work
in Chicago. Id. This illustrates the extent to which Roma in the United States and elsewhere
operate at a distinct level from the dominant societies. SWAY, supra note 6, at 92-93.
192. GROPPER, supra note 177, at 90 (arguing that the Roma merge the concept of crime and
sin).
193. While this is generally a true statement, private legal systems can, and do, impose
sanctions in ways that may subvert the dominant legal system. Sutherland reports that the Roma
may sometimes accept blame for another's wrongdoing in the dominant culture's system.
Sutherland, supra note I 1, at 402. See also Weyrauch & Bell, supra note 1, at 464 (describing
the case of a Rom who was sentenced to death in a dominant nation's courts, but was killed by
other Roma who brought him poisoned food at the jail before the sentence could be carried out).
194. While it is true that most parents would prefer to punish their children themselves for
minor offenses, this Article does not argue that the Roma should be allowed to opt out of a legal
system so that Romani parents could punish their own children. What this Article does propose
is that given their corporate values, the Roma have a distinct legal order that would punish
offenses. This is vastly different from parents wanting to punish (or not punish) their children.
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2. Intermediate National Law
At the second level are the host society's own laws and constitution.
Even though the Roma maintain their own private lawmaking, they are still
subject to the laws of the host nation. Of course, the host nation is not
always a uniform society. Even in a nation such as the Czech Republic,
which is fairly small and homogenous, there is a great deal of variation
amongst its regions.
Regions naturally attempt to assert as much independence as possible,
and seek to exert control over certain issues.'" The Usti Wall illustrated
this quite well. The Mayor of the district where the Usti Wall was located
stated that the wall was torn down because it was in the best interest of the
town's residents. In other words, the wall was removed because the town
did not want international observers, ambassadors, and even worse, Roma,
coming and upsetting it. At the same time, the Mayor's remarks and the
town's actions exhibited a certain amount of autonomy within the Czech
system. Until the European Union and other international entities began to
take notice of the wall, the Czech government was reluctant to do anything
about it. In fact, the government was aware of the wall's proposed
construction as early as May of 1998.96
At first, the Czech government denied that the wall would result in
segregation. But on May 29, 1999, the Czech president's cabinet
recommended that the wall be removed. However, the wall stood for over
a month before it was removed. Although the Czech government
complained that the wall stood between the Czech Republic and the
European Union, it was either unable or unwilling to stop its construction.
Ultimately, the Czech government was forced to essentially bribe the town
in order to have the wall torn down. This example demonstrates the extent
to which national law can influence the activities of Romani communities.
The state does possess the power to implement change through
prosecution, political pressure and even, as in this case, bribery. Yet, the
power of that state is limited by the autonomy of various sub-governments
within the host nation, as well as by its own inaction.
The Cirnfus case depicts the fact that the host society is sometimes able
to enforce laws against its sub-governments.1 97 In this case, decided on
February 19, 1998, the Prague Regional Court upheld the conviction ofthe

195. Guy, supra note 84, at 60 (arguing that "the democratic transfer of power to local
level.., resulted in a situation where the constitutional rights of Romani citizens now depended
on the opinions of minor functionaries.").
196. Usti Lawsuit, supra note 145.
197. Case 3T 120/96, Prague Regional Court, Feb. 19, 1998.
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Deputy Mayor of the Czech town of Kladno for inciting ethnic and racial
hatred in violation of Section 198(a) para. 1 ofthe Czech Criminal Code.' 9
Deputy Mayor Cimfus issued an order prohibiting Romani residents under
the age of fifteen from entering the town pool, claiming that it was passed
in the interest of public health, since there had been an increase of hepatitis
A and more Roma had hepatitis A than non-Roma.' 99 Upholding his
conviction, the regional court held that Cimfus was a danger to society. 00
The Cirnfus case shows that it is possible for the host society to control
the discriminatory activities of its regional officials. However, as the
Assenov and Usti Wall examples demonstrate, the host society rarely does
so. Cirnfus is an anomaly in Central and Eastern Europe, and courts are
often hesitant, or even reluctant to reprimand and punish regional and local
officials, and their towns for attacks upon the Roma.
A more common story is the matter of Lukas Ardelan and Pavel
Brachacz.2 °' In this case, two men who threatened to beat up four Romani
train passengers and forced them off the train were found not guilty of
violating Section 196(2) of the Czech Criminal Code, which makes it a
crime to use violence or threaten a group or individual because of their
political convictions, nationality, race, or creed.202 The Czech District Court
went through great pains to point out that since the Roma belonged to the
same race as their Czech attackers, and because ethnic origin and skin color
were not mentioned by the criminal code, the Roma were not protected.20 3
This case illustrates the limitations of national law. Even in the rare
occasion where there is an applicable statute, courts often revert to mere
semantics to assure that the Roma are not protected.2"
Unfortunately, cases such as Ardelan are much more common than
examples like Cirnfus. The existing scarce and limited legislation, coupled
with the inaction of courts and other institutions,20 5 has rendered Czech

198. Id.
199. Id.
200. Id.
201. Case 3T 196/96, 47 District Court, Hradec Kralove, Nov. 20, 1996.
202. Id.
203. Id.
204. Barbara Bukovska (Kvocekova) reports that racism pervades the criminaljustice system
in the Czech Republic and cites statistics indicating that Romani defendants receive longer
sentences than non-Romani defendants receive for equivalent crimes. Barbara Bukovska
(Kvocekova), Romani Men in Black Suits: Racism in the CriminalJustice System in the Czech
Republic, availableat http://errc.org.rr-nrl_2001 .noteb4.shtml (last visited Feb. 8, 2002).
205. Will Guy and others have recounted stories of well-educated citizens dismissing Roma
as subhuman and criminal in nature. This ingrained racism makes it very difficult for society to
adequately protect Romani rights. See generally Guy, supra note 84.
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national law a straw house against the strong wind of discrimination against
the Roma. The written law is one thing, but the "law in action" is quite
another. A recent observer of Romani rights stated: "When faced with
investigators who refuse to investigate... and prosecutors who refuse to
prosecute... or legal systems that don't provide sanctions for the breach
of Constitutional guarantees of non-discrimination, the term 'access to
justice' has little meaning. 20 6
3. The Final Level - International Human Rights
and The European Union
The ultimate level of law, the European Union as well as the
international agreements the nation has signed, seems to have exerted the
most influence upon the Czech Republic and its Roma minority. Herein lies
the crux of this Article's argument. Only an international entity can improve
the Roma's situation. Although the Roma have a private lawmaking
function within the nations they inhabit, they do not have a homeland and
therefore, no positive voice in the world-governing community to advocate
their plight before various nations. This is also true of indigenous
communities such as the Native Americans, who once had a homeland, but
have now been relegated to a guest status. However, the Roma have
negative and positive group and individual rights that are guaranteed by
several human rights documents.
The human rights covenants that the Czech Republic and other Central
and Eastern European nations have signed possess a constitutional
nature. 2 7 As discussed above, the Czech Republic treats international
agreements as constitutional law through Article 10 of the Czech
Constitution. Many Central and Eastern European nations have signed
various international human rights covenants since 1990, and most
recognize international agreements as binding upon their national
constitutional laws. These international agreements are crucial to securing
the Roma's group and individual human rights, which would shield them
from discrimination by larger nations and subgroups within that nation
(such as a town or provincial government, or even a skinhead group, or any
larger tribe or sect that discriminating individuals might belong to).
206. Gloria Jean Garland,An ObstructedPath:Roma and Access to Justice, available at
http://errc.org.rr_nrl_200 1/notebl .shtml (last visited Feb. 8, 2002).
207. Thus, at least in theory, the international level would not be necessary in these nations,
since the national government would secure those same rights. However, in practice, the national
governments are not upholding those parts of their constitutions, and need to be pushed by outside
entities. Insofar as Romani rights are antithetical to national priorities, governments will never
uphold those portions of their constitutions.
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a. The Convention for the Protection of Human
Rights
20
and Fundamental Freedoms '
As already discussed, the European Convention on Human Rights is the
most important human rights agreement in Europe, specifically because the
European Council of Human Rights and the ECHR enforce its declarations.
Article 14 of the European Convention on Human Rights states that
"[E]njoyment of rights and freedoms set forth in this Convention shall be
secured without discrimination on any grounds such as sex, race, color,
language, religion, political or other opinion, national or social origin,
association with a national minority, property birth or other status., 2 9 The
Roma are certainly protected by this language. Article 14 does not explicitly
grant any rights, but guarantees that rights contained within other articles
must be nondiscriminatorily applied. For instance, Article 3 decrees that
"No one shall be subjected to torture or to inhuman or degrading treatment
or punishment. '210 Article 14, means that "no one" really means no one and
not just the majority of the population of a certain nation.
b. The U.N. Convention on the Elimination of
All Forms of Racial Discrimination.
The U.N. Convention on the Elimination of All Forms of Racial
Discrimination (U.N. Convention) was signed by the Czech Republic on
February 22, 1993, and therefore incorporated into the Czech Constitution
via Article 10 of the constitution. The U.N. Convention states that racial
discrimination is any distinction based not only on race, but also color,
descent, or national or ethnic origin.212 Similar to Article 14 of the
European Convention on Human Rights, Part I of the U.N. Convention
does not bestow rights, but instead limits government's powers to engage
in discriminatory activities. The U.N. Convention also provides for basic
civil rights, such as the rights to freedom of movement, freedom of thought,
education and training, nationality, and to own property.213 Furthermore,
as with Article 3 of the European Convention on Human Rights (as
interpreted in Assenov), the U.N. Convention mandates that states must
prevent individuals and groups from discriminating, and take effective
208. See European Convention on Human Rights, supra note 154 and accompanying text.
209. Id. art. 14.
210. Id. art. 3.
211. International Convention on the Elimination ofAll Forms of Racial Discrimination, Dec.
21, 1965, 660 U.N.T.S. 195.
212. Id. art. 1.
213. Id. art. 5.
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and policies do not discriminate
measures to ensure that their institutions
14
against certain groups or individuals.
215
c. The International Covenant on Civil and Political Rights

The Czech Republic signed the International Covenant on Civil and
Political Rights (ICCPR) on February 22, 1993, and it too is binding on
Czech law. Most importantly for the Roma, it provides:
All persons are equal before the law and are entitled without any
discrimination to the equal protection of the law. In this respect, the
law shall prohibit any discrimination on any ground such as race,
colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status.2 6
Therefore, as with the agreements mentioned above, individuals are
assured positive fundamental freedoms and rights, while governments are
both negatively prohibited from discriminating and positively mandated to
curb all discrimination.
d. The International Covenant on Economic,
Social and Cultural Rights2" 7
The International Covenant on Economic, Social and Cultural Rights
(ICESPR) proclaims that all people have the right of self-determination and
are free to ascertain their political status."' For the Roma, the ICESPR's
most significant aspect is the fact that it recognizes a right to equality in
education." 9 The ICESPR obligates signatory nations to submit periodic
progress reports to20an oversight council in order to completely conform
with the ICESPR1

214. Id. art. 2.
215. International Covenant on Civil and Political Rights, Dec. 19, 1966, 999 U.N.T.S. 171
[hereinafter ICCPR].
216. Id. art. 26.
217. International Covenant on Economic, Social and Cultural Rights, Dec. 16, 1966, 993
ANDES 3.
218. Id. art. 1.
219. Id. art. 13.
220. Id. art. 16.
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V. THE IMPORTANCE OF INTERNATIONAL HUMAN RIGHTS AGREEMENTS
IN SECURING ROMANI RIGHTS

The most critical feature of the human rights documents described
above is enforcement. Because these and other international agreements are
binding upon their signatories, each nation's national courts should enforce
the guarantees contained in those covenants. However, many local courts
are unaware that international treaties are legally binding.22 ' Indeed, the
highest national courts are often reluctant to implement their own
guarantees, such as the Czech Charter of Fundamental Rights, let alone an
international charter. Consequently, enforcement must come from the
outside. Both the Council of Europe and the European Union must do more
than simply issue resolutions.222 Even though they are often strongly
worded, resolutions are rarely backed by any enforcement mechanisms.
Czech institutions are not likely to champion the cause of a group that
is virtually unrepresented in the Czech government. This is also true ofU.S.
institutions, as well as any other nation's institutions. Moreover, the racism
that pervades society often reaches its highest levels of government, as is
evident in cases regarding Roma and Native Americans in the United
States.
The ECHR is a model court that follows international human rights
agreements and punishes their violations. The European Union also
functions as an enforcement mechanism, but only because it holds the..key
to membership in its exclusive club, and nations must either comply with its
wishes or be refused admittance. Once the Central and Eastern European
nations are accepted into the European Union, they will be subject to the
European Court of Justice and the European Union's other legally binding
institutions.223
221. Legal Defence of the Roma: Workshops in International and Domestic Human Rights
Litigation (Oct. 1999), at 46 (comments of Pavel Bilek, vice-president of the Czech Helsinki
Committee). Ardelan is a good example of a court ignoring the U.N. Convention. Id.
222. For example, the Council of Europe passed a resolution in 1997, On the FightAgainst
Racism, Xenophobia, Anti-Semitism and Intolerance, Doc. No. 1346 (1997) and the Standing
Conference of Local and Regional Authorities of Europe passed Resolution No. 249, On Gypsies
in Europe: The Role and Responsibilityof Localand RegionalAuthorities in 1993. The European
Union has passed a few resolutions through the European Parliament - most recently, On
DiscriminationAgainst the Roma, EUR. PARL. DOC. (B4-097) (1995). However, these resolutions
and declarations are not supported by any implementation mechanisms.
223. On June 29, 2000, the Council of the European-Union adopted a directive
"implementing the principle of equal treatment between persons irrespective of racial or ethnic
origin." Council Directive 2000/43/EC. The directive also mandates that all member states adopt
laws and regulations in order to comply with the directive. Id.
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The international covenants mentioned above have the ability, on an
abstract level, to address the Czech Republic's equal protection problems.
However, because of institutional discrimination, host nations such as the
Czech Republic are unable to adequately deal with crimes against their
Romani citizens in the same swift and efficient manner that those
institutions handle Romani-committed crimes. Therefore, treaties like the
ICCPR 224 are necessary to enforce equal protection guarantees and remedy
their violations.
As the Roma question increasingly affects the chances of the Czech
Republic (along with Romania, Bulgaria, Hungary, and Slovakia) joining
the European Union, it will be seeking a higher authority to help it resolve
the problem. As the Usti Wall and Assenov illustrate, sometimes a nudge
from the outside is the only way to settle an issue that involves a nation
within a nation. True, the Roma in the Czech Republic represent an internal
matter to a certain extent. However, exactly what is internal remains
unclear. If the Czech Republic's various districts can decide that
segregating the Roma is a good idea, the central Czech government appears
to have very little power to stop them.
As an encapsulated nation, the Roma retain their sovereignty in every
post-communist nation they inhabit." 5 Therefore, international human rights
agreements would apply to them. Although the Roma have not signed these
instruments, their fundamental human rights guarantees are a positive grant
of rights to all people, and a negative restriction on the host governments
of the nations where the Roma reside. Even if that were not the case, these
international covenants apply to individual Rom as citizens of various
nations and as a protected minority group. As the Roma issue begins to
grow in former communist nations seeking entrance into the European
Union, Roma worldwide will demand sovereignty and certain rights and
freedoms assured by international law. Thus, Roma in the United States will
argue that they are entitled to the same rights as Roma around the world.
This Article intentionally refers to the Roma as a group. The Roma are
a group that is certainly covered by any one of several human rights
documents. The Roma may not be indigenous, but they are certainly a
sovereign, distinct group. Too many have spent too much time trying to
ascertain what the Roma are. This partially explains why the Roma have
been left behind in terms of international human rights. But the Roma
cannot be defined because they are unique. Any attempt to do so may be

224. See ICCPR, supra note 215, arts. 16, 26.
225. Interview with Larry Ottway, Former President, Lawyer's Committee for Romani Rights,
in New York City (Sept. 15, 1999).
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futile.22 6 However, that potential failure does not imply that the Roma must
be excluded from the international arena.
The problem does not lie in defining who or what the Roma are, but in
reminding nations that international law is binding, and that failures to
adhere to international conceptions of human rights can result in
reprimands. There are enough rights in the existing agreements to protect
the Roma. There is no need for a special covenant on Romani rights,227 and
additional treaties would not solve any current problems. As the Native
American example illustrates, part of the solution is found in the
implementation of existing rights and guarantees. The enforcement
mechanisms of the Council of Europe and the European Union will be
crucial in bringing about these changes. However, ultimately, it is the
responsibility of nations who have signed the various human rights
agreements to ensure that other signatory states fulfill their obligations.
Individually and as a group, the Roma are entitled to fundamental
rights - fair access to governmental institutions and an equal opportunity
in life. But this change cannot start with the dismantling of walls, or even
the creation of laws. Fundamentally, the transformation must begin at the
international level (the highest level of law), and subsequently permeate the
constitutional structures of all nations. Only then can the Roma hope to
enjoy something resembling equal rights for individuals and sovereignty as
an encapsulated nation.
VI. CONCLUSION -

THE ROMA AND THE

NATIVE AMERICANS COMPARED

The levels of law approach that this Article proposes demonstrates the
importance of recognizing private law. Both the Roma and the Native
Americans exist as minority groups with distinct, private legal systems that
operate within larger nations. Furthermore, the two groups have inherent

226. However, a comparison with Native American groups does serve to describe the Roma's
problems in more familiar terms and to test the applicability of concepts normally associated with
Native Americans to the Roma.
227. Why a European Charter on Romani Rights?, available at http://www.romnews.com/
3_4.html (last visited Dec. 22, 1999). This may not be true of Roma in the United States.
Although the United States has not signed all the relevant international human rights agreements
and has no specific, legal portal to international law, a covenant on Romani rights is not absolutely
necessary for Roma in the United States. Nevertheless, it would not hurt to follow the lead of the
Native Americans and draft such a document.
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sovereignty and are similarly situated as encapsulated communities.228
Compared to any host nation, the Roma and the Native Americans have
different ways of defining what is legal and what is socially acceptable.
Both groups retain sovereignty in the nations they occupy. Both groups are
based on a more corporate kinship than most Western nations, and both
nations . remain separate from the dominant societies. The haunting words
of Justice Johnson's dissenting opinion in Cherokee Nation may be even
more applicable to the Roma than they were to the Native Americans:
Their condition is like that of the Israelites, when inhabiting the
deserts. Though without land that they can call theirs in the sense of
property, their right of personal self-government has never been
taken from them; and such a form of government may exist though
the land occupied be in fact that of another.23°
The Roma and the Native Americans have traditionally shared a
" ' an oral legal tradition, and several
sometimes fleeting tie to the land,23
other similarities. However, their greatest resemblance lies in their
difference from the host society. Roma and Native Americans are not only
sovereign under the host nation's constitution, they are also private nations
surrounded by another nation. Hence, both groups should be defended and
regulated by international law. More specifically, citizens ofthe Romani and
the Native American nations are protected by international law from rights
abuses committed by their own nations or the larger constitutional regimes.
Fundamentally, the Roma and the Native Americans are alike in that
they possess world views that are distinct from their host nations and yet
have virtually no influence upon the dominant nations. Both groups are
entitled to and deserve a forum that respects their views in a manner that
their host societies are unable to perform. Host nations may grant all of the
sovereignty in the world to encapsulated nations, but the sovereignty would
still be a grant, subject to the whims of the dominant leadership. The cases
of the Roma and the Native Americans force observers to destroy the wall
separating encapsulated communities from the rest of the world.

228. Hutson, supra note 108 (quoting Larry Ottway, former Director of the Lawyer's
Committee for Rights and Recognition).
229. Many Roma and Native Americans have assimilated, but an identifiable, cohesive group
has chosen to remain separate and continues to live in their traditional ways. This similarity
separates the Roma and the Native Americans from other minority groups in the United States.
230. Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 27 (1831).
231. Although many Native American groups have settled on reservations, the Native
Americans have largely been forced into this system by American policy.
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Although the global community is in the midst of the "Decade of the
' the Roma have not yet had their year. The
World's Indigenous Peoples,"232
world's indigenous population should continue to fight for their rights to
sovereignty and nationhood. However, the Roma have been ignored.
Similar to indigenous nations, the story of the Roma illustrates the concept
of encapsulated nations within larger constitutional regimes as sovereign
entities, bound and protected by international law. Even though one
indigenous nation's trek over the land bridge to North America is welldocumented, another nation's journey over the Asian continent is often
neglected. As indigenous nations fight to be protected and recognized, the
world must not leave the Roma behind.

232. -G.A. Res. 48/163 (Dec. 21, 1993) (proclaiming an International Decade of the World's
Indigenous Peoples, starting December 10, 1994 and extending until 2004).
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